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. “It is not disputed that there are three kinds of medicines available in
the market: Firstly, the medicines which can be purchased from only approved
chemist/pharmacist that too only on the prescription of the registered medical
practitioner. Secondly, the medicines, which cgn,be purchased from approved
chemist/pharmacist but not. necessarily required to be prescribed by registered
medical practitioner. And thirdly, the medicines, which can be purchased without
prescription of any medical practitioner and can be, had not only from the shops
of the approved chemists but also from other shops. It is not disputed that even
those products containing formulae of constituents prescribed by authorized
books of medicines, which are not prescribed by doctors and not required to be’
purchased necessarily from the approved chemists are also medicines, provided
the same are manufactured under the drugs license, issued under Drugs and
Cosmetic Act, 1940. In the present case, the items- ‘Chlormint’ and ‘Happydent’
are manufactured by the assessee/respondent under the drug license issued to it
by the Directorate of Ayurvedic medicines of State of Haryana. As to the
tormulations, the quantity of ‘Chlormint with Herbasole’ and ‘Happydent’ are
also mentioned in the covers they are sold (as is apparent from annexures filed
with counter affidavit). As to the utility of ‘chlormint with Herbasole’, as mouth
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fresheners and that of ‘Happydent’ (white baking soda with mint flavour) 10 keep
the teeth clean, are also not.\d@sputed. Only for the reasons these items are also
purchased by some customers for taste also, does not make them contectionary
iterns particularly when the same are manufactured under a valid drug license. As
such, having heard learned counsel for the parties, and after going through the
principle of law laid down in M/s Puma Ayurvedic Herbal (Pvt.) Ltd. Vs.
Commissioner Central Excise Nagpur (2006) 3 Supreme Court Cases Pg. 266 and
Naturalle Heath Products (Pvt.) Ltd. Vs. Collector Excise, Hyderabad (2004) 9
Supreme Court Cases Pg. 136, and for the reasons discussed above, we hold that
items#‘Chlomint with Herbasole” and “Happydent” manufactured by the assessec
under valid drug license are ayurvedic medicines and trade tax payable on said
tems is 4%. as provided in Clause (b) of sub-section (2) of Section 4 of
Uttaranchal Value Added Tax Act, 2005.”

«However, applying the same principles, as discussed above, we
hold that other items i.e. “Chlormint Candy”, “Chlormint Ice”, “Chlormint
Gum”, “Gum_Draggy”, “Chewable Gum' _Draggy” and “Chatar patar”,
manufactured _and sold by assessee/ respondent, cannot be said to be
ayurvedic preparations, as in respect of these items it is not shown that the
same are according to formulation prescribed by authoritative books of
Ayurvedic medicines. Therefore, charging of 12.5% Trade Tax in respect of
these items cannot be said to be wrong.”
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“In CCE vs. Krishna Carbon Paper Co. AIR 1988 SC
2223 it has been held that consumers understanding of the
expressions used in legislation relating torthem is also an input in
Judicial construction. Emphasis has been laid in construing entries of
goods in Excise, Customs, Octroi or Sales Tax Act. Resori should
normally be had not to' the scientific or technical meaning but to
their popular meaning i.e. the meaning attached to the expressions
used by those dealing in them.”
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“Taking into consideration the principle delineated above
applicable to the interpretation of entries in fiscal statute, parachute
coconut oil is liable to be classified and taxed under the entry of
‘cosmetic and toiet requisites of all kinds.” It is being represented
by the dealer as hair oil through advertisement and writing on the
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packing to the public. A judicial notice can be taken that the edible
oil is not sold in a small packing of 200 or 500 ml. It is also relevant
that the product in question has been sold much above the prevailing
price of the edible oil. The product is being meant for application
on hair to make them dark and long. Invoking the principle of
common parlance and the usability of the product, in my opinion, it
would be appropriate to tax the product in the category of ‘all kinds
of cosmetics and toilet requisites’ being hair oil.”
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“The argument that entryof ‘oil of all kinds’ being
specific, the commodity in question will fall in the said entry is not
at all attractive for the reason that both the entries i.e. ‘oil of all
kinds’ and ‘all kinds of cosmetics and toilet requisites’ are general
entries as observed by cosmetics and toilet requisistes’ are general
entries as observed be Division Bench of this Court in CST vs. M/s
Chawla Stores (supra). The principle ‘generabillus specialia
derogant’ will not be applicable. Parachute coconut oil being hair
oil is taxable as cosmetics and toilet requisites and even if there
is no perfume or scent, as was alleged by the dealer for the first
time before this Court, it is being used as ‘hair oil’ by the
customers.” |
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