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contract is treated to be a sale. If the petitioner claims that it is not liable to
tax on transfer of goods fram U. P. to a place outside State then it would have
to discharge the burden placed wpon it under section 6A by filing declaration
in form F. It would be immaterial whether the person to whom the goods are
sent for or received after job work is a bailee. The requirement to file declara-
tion in form F is applicable in cases of goods returned also. Thus the petitions
lack merit. (see paras 11, 13 to 15 and 17)

Astox LeyLAND Lo v State of Tamit Napu [2004] 134 STC 473
(5C) followed.

Cases referred to:

Ashok Leyland Lid. o State of Tamil Nadu [2004] 134 STC 473 (5C).
(para 12)

Hindustan Aeronautics Limited v, State of Orissa [1984] 55 STC 327
(SC). (para 7)

UCO Bank v. Hem Chandra Sarkar [1990] 3 SCC 389. (para b)

C. M. W. P Nos. 1094, 1166 and 1495 of 2006, 69, 302, 310, 502, 503,
775, 831 and 832 of 2007.

JUDGMENT

The judgment of the court was delivered by |

R K. AGKAWAL J.—In all these writ petitions, the petitioners have
challenged the circular letter dated November 28, 12005 issued by the
Commissioner of Trade tax, U. P, Lucknow, wheréin it has been men-
tioned that, under section 6A of the Central Sales Tax Act, 1956 (herein-
after referred to as, “the Central Act”), form F is required to be filed in
respect of all transfer of goods which are otherwise than by way of sale and
also applies to all goods sent or received for job work ar goods returned.

As all these petitions do not involve adjudication of any facts but raise a
conunon question of law, Le., mterpretation of the provisions ol section A
of the Central Act, they have been heard together and are being decided at
the admission stage itself. 1

C. M. W. P. No. 302 of 2007 is being treated as a leading petition and its
facts are given below :

The petitioner is a public limited company and is engaged in the busi-
ness of manufacture and sale of iron billets and ingots. It is also engaged in
the activity of sale of iron and steel rounds, bars, flats, etc. It is a registered
dealer under the provisions of the U. P. Trade Tax Act, 1948 (hereinafter
referred to as, “the Act”) and also, under the Central Act. According to the
petitioner, during the assessmnent year 2004-05 it had sent iron and steel
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NGOt to various firms situated outside the State of U, P for the purpose of
converting them into iron and steel rounds, bars and flats. Thase firms
were directed to retumn the converted goods. It also received iron scrap
from various firms situate outside the State of U. P, for the purpose of
converting them into iron and steel billets and ingots with a direction to
return the converted goods to those firms. Under the Central Excise Act,
1944 and Cenvat Credit Rules, 2002, the cenvat credit is admissible on
fulfilment of certain requirements. Central excise duty is also leviable, It
had received and made payment in respect of job work done and gol done
by i, respectively, and the claim is that no part of the payment made or
received by it was on account of any action on the part of the petitioner or
its job workers as agents or principal of the petitioner and vice versa. It had
not effected any sale while sending goods for job work or while receiving
goods for doing job work. It had filed its monthly return, both under the
Art and the Central Act. However, the petitioner did not submit or obtain
any form F in respect of the transaction of Job work as it did not inyalye
any sale. Vide notice dated June 23, 2006, the Deputy Comimissioner
(Assessment) 1-A, Trade Tax, Ghaziabad, respondent No. 3, initiated the
assessment proceeding in which the petitioner, participated. The petitioner
was asked to submit form F in respect of the ex-U. P. transaction of job
work performed by it or got done by others to which it submitted a reply
stating therein that no form F js required for such transaction. The expla-
nation was rejected, However, respondent No, - granted time up to March
31, 2007 for submitting form F. Another notice was issued on February 27,
2007 calling upon the petitioner to submit declaration form F. The action of
respondent No. 3 in demanding form F in respect of transaction of jub
work failing which tax would be imposed, including the circular dated
November 28, 2005 issued by the Commissioner of Trade Tax, L. P,
Lucknow, are under challenge in the present writ petition.

In some of the writ petitions, apart from the transaction of job work
there have been retum of goods from outside the State of U, P. on which
the respective assgssing authorities have directed the petitioners to furnish
declaration form F failing which the tax under, the Central Act would be
imposed or had been imposed.

We have heard Sarvasri §. D, Singh, Nishanl!;luijshm and Ashok Kumar,
learned counsel for the petitioners, and St A. C, Tripathi, learned Standing
Counsel, on behalf of the respondents! Shri 5. D. Singh, learned counsel,
who lead the arguments, submitted that the ac vities of job work under-
taken by the petitioner or getting the goods converted on job work from
others, do not amount to =sale. Likewise the g?}ods returned also do not
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amount to sale. Referring to sections 148, 151 and 152 of the Indian
Contract Act, 1872 which deal with bailment, bailor and bailee as also the
obligation of the bailec, he submitted that when the petitioner had under-
taken job work on behalf of the ax-U. P. firms, its possession was that of &
bailee, Similarly, when the petitioner had sent goods for job werk to
others, i.c., ex-U. P. firms, they would be bailec and not an agent.

He relied upon a decision of the apex court in the case of UCO Bank v.
Hem Chandra Sarkar [1990) 3 SCC 389, wherein the apex court has
pointed out the distinguishing features between agency and bailment and
has held that the bailee does not represent the bailor and he merely exer-
cises with the leave of the bailee (under contract or otherwise), certain
powers of the bailor in respect of his property and further the bailee has no
power Lo make contract on the bailor's behalf nor can he make the bailor
liable simply as bailor for any act he does.

He also relied upon a decision of the apex court in the case of Hindustin
Aeronautics Limited v. State of Orissa [1984] 55 STC 327, wherein the apex
court has held that there is no rigid or inflexible rule which applies to all
iransactions which can indicate distinction between a contract for sale and
a contract for work and labour. It has further been held that whether a
particular contract was one of sale of for work and labour, depends upon
the main object of the purpose and in a contract for sale the main abject of
the party is to transfer the property and delivery of possession of a chattel
as a chattel to the buyer. ||

He further submitted that, from a plain reading of the provisions of
section 6 of the Central Act, which is the charging section, there is no
liability of payment of tax on job work and section f:i would apply only Lo
a case where the goods are transferred by a dealer from one State to
another, either to any other place of his business of to his agent or prin-
cipal and not to a case where the goods are sent or fltaceived for doing job
work or where the goods are returmed. According to him, form F cannot be
issued by a person who is not transferring the goods from one State to
another or any other place of his business or to his agent or principal. In
this connection, he also referred to the Statemnent of Objects and Reasons
for inserting section 6A in the Central Act.

The other learned counsel adopted the argumejrus advanced by Sti
S.D. Singh. o 1

Sri A. C Tripathi, leamed Standing Counsel, jon the other hand,
submitted that, from a plain reading of the provision of section 64 of the
Central Act, form F is required to be filed by every persan who claims that
be is mot liable to pay any tax in respect of the goods transferred by him
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from one State to another and, therefore, the petiioners are under an
obligation to furnish declaration form F in respect of goads sent for job
work or received back after job work or where the gonds are returned.

We have given our anxious consideration to the vatious pleas raised by
the learned counsel for the parties. We find that, under sub-clause (i) of
clause (g) of section 2 of the Central Act, a transfer of property in goods
whether as goods or in some other form, involved in execution of a works
contract, is included in the definition of the word “sale”. Section 615 the
charging section and creates liability to tax on inter-State sales, Section bA
puts the burden of proof on the persun claiming transfer of goods othet-
wise than by way of sale and not liable to pay tax under the Central Act,
The burden is to be discharged only by furnishing of declaration form F.

The provisions of sections 6 and 6A of the Central Act came up for
consideration in the case of Ashok Leyland Ltd. v. State of Tamil Nadu
[2004) 134 STC 473 (SC) ; {2004] 23 PHT 81 (5C). Diealing with sections o
and 6A of the Central Act, the apex court, i) paragraph 33 ot the Report,
has held as follows :

< Section 6 of the Act provides for liability to tax on inter-State
aales in terms whereof every dealer is liable to pay tax thereunder on
sales effected by him in the course of inter-State trade or commerce
subject to the exception contained in the proviso appended thereto,
Such tax would be leviable notwithstanding the facl that no tax 1s
leviable either on seller or the purchaser under the State tax laws ol
the appropriate State if that sale had taken place inside the State”
In paragraph 34 of the Report, the apex court has further held a5 under :
“24. The liability to tax on inter-State sale as contained in section 6
is expressly made subject to the other provisions contained in the Act.
Sub-section (2) of section 9, on the ather hand, which is a procedural
provision starts with the words ‘subject to the other provisions of this
Act and the Rules made thereunder’. Section 6-A provides for excep-
tion as regard the burden of proof in the event a claim 15 made that
transfer of goods had taken place otherwise than by way of sale.

Indisputably, the burden would be on the dealer to show that the

movement of goods was occasioned nat by reason of any transaction
involving sale of goods but by reason of transfer of such goods to any
ather place of his business or to his agent or principal, as the case
may be. For thé purpose of discharge of such burden of proof, the
dealer is required to furnish to the assessing authority within the
prescribed time a declaration duly filled and signed by the principal
officer of the other place of business or his agent or principal. Such
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claims that he is not liable to pay tax on transfer of the goods from one
state to another, he has to fumish declaration form F. This would be apph-
cable in a case of goods retumned also. The Statement of Objects and Reasons,
referred to by Sri 5. D. Singh, does not advance his case any further,

Before parting with the case, we may, however, observe that as the peti-
tioners have claimed that they are not liable to furmish declaration form F
in respect of the transaction in question and we have come to the con-
clusion that they are, in fact, liable. We direct the respective assessing
authorities to accept the declaration form F of each of the petitioners if they
file it within a period of three months from today and to grant exemption
in accordance with law.

In view of the foregoing discussions, we do not find any merit in these
petitions and subject to the aforesaid observations, they are accordingly

dismissed. All the interim orders are discharged. Hlowever, the parties shall
bear their own costs.

[2008] 12 VST 222 (CESTAT—Kol)

| BEFORE THE CUsTOMS, EXCISE AND SERVICE TAX APFELLATE
TrinunAlL—KOLEATA]

SUNWIN TECHNOSOLUTIONS PVT. LTD.
.
COMMISSIONER OF CENTRAL EXCISE, RANCHI

|
D. N. PANDA (Judicial Member)
June 21, 2007.
HF ¥ Assesses

SERVICE  TAX—EXEMPTION —VOCATIONAL  TRAINING—"COMPUTER
TRAINING” 15 VOCATIONAL TRAINING—EXEMPT FROM TAX UNTIL IT5
SPECIFIC EXCLUSION FROM SCOPE OF EXEMPTION—FINANCE acT (32 of
1994), s.. 65(27)—Normicarion No. 24/2004-5T [GSR No. 598 (E)]

DATED SEFTEMBER -10, 2004 — NomiFicaTion No. 19/2005-5T paTED JuNE
7, 2005, |

By notification No. 7 of 2003 dated [une 20, 2003 issued under the Finance
Act, 1994, training and coaching centres were brought o the ambit of service
tax and rate of tax was prescribed from July 1, 2003. But three training
institutes, namely, vocational training institute, computer training institute
and recreational training instifute were notifted to be exempted from the
purview of service tax. This notification remained in force till June 30, 2004.




