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As per the agreement; the possession and control of the vehicle remained
with UPSRTC, during the period of contract, which shows that the possession
was transferred by the opposite party to the UPSRTC for use. In the case of
Bharat Sanchar Nigam Ltd. V. Union of India [2008] 145 STC 91 (SC); [2006] 3
VST95 (SC), the Constitution Bench of the apex court held that in a case of
transfer of right to use, the goods should be in a deliverable stage and at some
stage it should be delivered.In the present case, as per the agreement, the
possession has been transferred to UPSRTC and remained with the UPSRTC
during the period of agreement and the control and possession was of UPSRTC
for the use of the vehicle. Therefore, the present case squarely falls within the
purview of provision of section 3F of the Act.
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a situation like the one obtaining in this case might be one of disadyantage,
but he will have to suffer that as well once he has opted for compounding.
This was not a case where the assessee paid the compounding fee and
tried to get a refund in terms of rules 43 and 44 of the Entertainments Tax
Rules. The assessee purported to deduct the amounts on his own from the
compounding fee payable under section 3B of the Act. This was not an act
which was authorised by anything contained in the Act or the Rules and
this was in violaHon of the obligation of the licensee to pay the
compounding fee in terms of the Act. Therefore, it could not be said that
the authorities concerned were not justified in imposing a penalty on the
licensee and also Jn calling upon him to pay the amount which he had
deducted. Section 16 of the Act does confer a power on the authority
concerned to impose a penalty. Thus, the order imposing penalty cannot
also be said to be illegal or one without jurisdiction.
" In this situation, we are satisfied that the petitioners are not entitled to
any relief. We, therefore, reject the contentions of the petitioners and
dismiss the writ petition.

[2009] 20 VST 747 (ALD)
[IN THE ALLAHABAD HicH COURT]
COMMISSIONER TRADE TAX, U, I’., LUCKNOW

T e e

0.

SRIRAM

RAJESIKUMAR .
' September 13, 2007.
HF P Department -

SALES TAX—DEEMED SALE— TRANSFER OF RIGHT TO USE GOODS—
OWNER OF BUS PROVIDING BUS TO TRANSPORT CORPORATION—POSSES-
SION AND CONTROL. THROUGHOUT PERIOD OF CONTRACT REMAINING
WITH CORPORATION —HIRE CHARGES TaXABLE—U. P. TRADE Tax ACT (15
of 1948), s. 3F.

Where the respondent the owner of a bus, provided it to the UPSRTC
under an agreement and the assgssing authority levied tax on the amount

, recewed towards hire charges from the UPSRTC under sectlon 3F of the
U. P. Trade Tax Act, 1948 but the Tribunal deleted the tax, on a revision
petztzon :
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Held, allowing the petition, that under the agreement, possession and
control of the vehicle remained with the UPSRTC, during the period of
contract, which showed that the possession was transferred by the respondent
to the UPSRTC for use. The case squarely fell within the purview of provision
of section 3F of the Act and the Tribunal was wrong in deleting the tax. (see
para 8)

BHARAT SANCHAR Nicam Ltp. v. UNION OF INDIA [2006] 145 STC 91
(SC) ; [2006] 3 VST 95 (SC) applied.

Bharat Sanchar Nigam Ltd. v. Union of India [2006] 145 STC 91
(SC) ; [2006) 3 VST 95 (SC) (paras 4, 8) referred to.

Trade Tax Revision No. 2298 of 2004. v

B. K. Pandey, Standing Counsel for the petitioner.

Ram Bilas Yadav for the respondent.

° JUDGMENT

1 Rajes KuMaR J.—Present revision under section 11 of the U. P. Trade
Tax Act, 1948 (hereinafter referred to as “the Act”) is directed against the
order of Tribunal dated April 6, 2004 relating to the assessment year, 1999-

- 2000. ) : : :

2 The brief facts of the case are that the opposite party was the owner of i

: the bus No. U. P. 56-3625 and provided the said bus to UPSRTC under the

1 agreement dated August 27, 1997. The assessing authority levied the tax on

‘ ‘the amount received towards hire charges from UPSRTC for providing the
bus under section 3F of the Act. Against the assessment order, opposite
party filed appeal before the Joint Commissioner (Appeals), Trade Tax,
Gorakhpur, which was dismissed. Opposite party further filed appeal
before the Tribunal. The Tribunal by the impugned order, allowed the
appeal and deleted the tax levied under section 3F of the Act. .

3 Heard Sri B. K. Pandey, learned Standing Counsel and Sri Ram Bilas -
Yadav, learned counsel appearing on behalf of the dealer.

4 Learned Standing counsel submitted that as per clause 1 of the agree- !,
ment during the period of the agreement, the possession of the vehicle was l
under the control of the UPSRTC. Thus, under the agreement there was ‘
transfer of right to use the bus by the opposite party to UPSRTC and, thus,
the amount received towards hire charges has rightly been assessed to tax .
under section 3F of the Act. Learned counsel for the opposite party relied S
'upon the order of the Tribunal. In support of his contention he relied upon §

the decision of the apex court in the case of Bharat Sanchar Nigam Ltd. v.

P-

e
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‘Union of India reported in [2006] 145 STC 91 ; [2006] 3 VST 95 ; [2006] 29
NTN 307. '
Having heard the learned counsel for the parties, I have perused the 5
order of the Tribunal and the authorities below. .
Section 3F of the Act reads as follows : 6
“Section 3F. Rate of tax on the right to use any goods or goods
involved in the execution of a works contract.—Notwithstanding
anything contained in section 3A, or section 3AAA or section 3D, the
turnover relating to the business of transfer of the right to use any
goods for any purpose or of transfer of the property in the goods
~ whether goods or'in some other form involved in the execution of a
* works contract shall be determined in the manner prescribed and
shall be liable to tax at such rate, not exceeding fifteen per cent, as the
State Government may, by notification, declare, and different rates
may be declared for different ‘goods or different classes of dealers.”
It would be relevant to reproduce clause (1) of the agreement dated 7
August 27, 1997. "

L3

) ﬁmwmmmmﬁﬂmm—qmr—m/a&-
wreer 1007 XRrRTE R 07-08—1807 WUT NAT  feed
Bar—796507 AuAT 02-06~88 THA W SUTE wE WRr A, AFA"
¥ wum UF B ga e ur €6 B wiRmr W e
gﬁmwﬁmm fafﬁmmwrhaﬁﬂmwmﬁr
AT

‘As per the agreement the possess1on and . control of the vehicle 8
remained with UPSRTC, during the perfod of contract, which shows that
the possession was transferred by the opposite party to the UPSRTC for
use. In the case of Bharat Sanchar Nigam Ltd. v. Union of India [2006] 145
STC 91 (SC) ; [2006)] 3 VST 95 (SO), the Consutunon Bench of the apex
court held that in a case of transfer of right to use, the goods should be in a
‘ deliverable stage and at some stage it should be delivered. In the present

. case, as per the agreement, the possession has been transferred to UPSRTC
and remained with the UPSRTC during the period of agreement and the
control and possession was of UPSRTC for the use .of the vehicle. There-

: fore, the present case squarely falls within the.purview of provision of

4 - section 3F of the Act.JThe Tribunal has. illegally deleted the penalty Wlthout
: appreciating the provision.of section 3F. of the Act. - :
In view-of the above, the order of the Tribunal is liable to be set aside. 9

In the result revision is allowed. The order of the Tribunal is set aside. 10
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